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In the Court of Appeals of the District of Columbia. 


Madison Whipple, Appellant, 
vs. 

Eugene E. Gaddis, to the Use of William T. Campbell. 


No. 1502. 


a 


Sunreme Court of the District of Columbia. 


Eugene E. Gaddis, to tlie Use of William 

T. Campbell, Plaintiff, ^5523. At Law. 

) 


VS. 


Madison Whipple, Defendant. 


United States of America, 
District of Columbia^ 


\ 


ss: 


Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at tlie times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 


Summons. 


Filed December 10, 1902. 

District of Columbia, \ m . 
Sub-district Number Six, [ 


45823. 

The President of the United States to the U. S. marshal in and for 
the District of Columbia, Greeting: 

Summon Madison Whipple to be and appear before me, the sub¬ 
scriber, a justice of the jieace, in and for sub-district number six, 
at my ofiice. No. 631 Pa. Ave., N. W., room 11, in the cit^’' of Wash¬ 
ington, in the District aforesaid, on the IS" day of Nov’^ember, A. D., 
1902, at 11:30 o’clock a. m., to answer unto the complaint of Eugene 
E. Gaddis in a plea of debt of §150. with interest. 

Given under my hand this 13" day of November, A. D. 1902. 

HENRY RANDALL WEBB, J. P. [seal.] 


1—1502a 
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ManliaVs Return. 


Nov. 13,1902. 

Summoned as within directed. 

AULICK PALMER, 

Tl 8. Manhalj 
Per B. EMERSON, 

Deputy Marshal. 


2 Endorsed. 

November 20,1902. 

Judpjment for plaintiff for §150.00 /lOO debt on interest from No¬ 
vember 20,1902 with §2.15/100 costs. 

HENRY RANDALL WEBB, J. P. [seal.] 


Particulars of Demand. 

Filed, November 13,1902; H. R. AVebb, justice of the peace. 
Filed, December 10, 1902, J. R. Young, clerk. 

45823. 


November 13,1902. 

Madison Whipple, 1914 H St. N. AV., to Eugene E. Gaddis. 

To balance of purchase money on houses 784,780, and 776 
Harvard St., N. AV., with interest. §150.00, 


Certificate of J. P, on Appeal. 

Filed December 10,1902. 

District of Columbia, To wit: 

Injustice’s court, before Henry Randall Webb, justice of the 
peace in and for sub-district No. 6 of the District aforesaid, this 
28th. day of November, A. D. 1902, in the case of— 
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Eugene E. Gaddis, to the Use of 
William T. Campbell, Plaintiff, 

V8. 

Madison Whipple, Defendant. 


Action for Debt. At Law, 
No. 1227. 46823. For 
?160.00/100. 


Date. 


Proceedings. 


Nov. 13, 1902 


H tl H 

“ 18 “ 


1 ( 

18 


n 

20 

it 

n 

21 

it 

ti 

28 

It 

it 

28 

li 


Bill filed. Summons and copy issued to U. S. marshal in 
and for the District of Columbia, returnable Nov. 18,1902 

at 11:30 a. m.$ .35 

Summons returned ; “ Summoned as within directed.”.50 

Trial; swearing and hearing Eugene E. Gaddis, Florence 
Gaddis, Mabel Gaddis, Roland C. Booth, Frank Garsed, 
and Win. T. Campbell witnesses for the plaintifif also 
iMadison Whipple, and F. H, Pickford for defendant.... 1.05 

Continued by adjournment until November 20, 1902, at 10 


a. m. 

Judgment for plaintiff for $150. debt on interest from Nov. 

20, 1902, with $2.15 costs .25 

Assignment of judgment to William T. Campbell filed. 

Notice of appeal, filed. 

Appeal bond, certificate of appeal and transmission of 
record. 1.00 


HENRY RANDALL WEBB, J. P. [seal.] 

I, Henry Randall Webb, justice of the peace, in and for sub-district 
No. 6 of the said district, do hereby certify that the foregoing is a 
true statement from my docket of all the proceedings iiad before me 
in the above cuuse, and that the annexed are all the original papers 
therein. 

Given under my hand and seal this 28 day of November 
4 A. D. 1902. 

Cost paid by plaintiff, $2.15. 

Cost paid by defendant, $1.00. 

HENRY RANDALL WEBB, J, P. [seal.] 


Memorandum. 

October 24,1904.—Verdict for plaintiff for $150.00 with interest 
from November 13,1904. 
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Supreme Court of the District of Columbia. 

Friday, November 11, 1904. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

^ ^ ^ lit 

Eugenfs E. Gaddls, to the Use of Widmam 
T. Campbell, Plaintiff, Appellee, 

vs. 

Madlson Whipple, Defendant, Appellant. 

Upon liearing the motion of the defendant for a new trial, it is 
considered that the same be, and herein*' is, overruled ; and judg¬ 
ment on verilict ordered : Therefore it is considered that the plain¬ 
tiff recover against the defendantand Charles Lowell, his surety, the 
sum of one hundred and fifty dollars (§150.), with interest 
5 thereon from the 13th. day of November, 1904, at 6 % per 
annum until paid, being the money payable by them to the 
plaintiff, by reason of the premises, together with his costs of suit to 
be taxed by the clerk, and have execution thereof. 

The defendant notes an appeal to the Court of Appeals, and the 
bond, to operate as a supersedeas, is fixed in the penalty of three 
hundred dollars. 

Memoranda. 

November 17,1904.—Appeal bond filed. 

November 29,1904.—Time to settle exceptions extended to De¬ 
cember 31,1904. 


Supreme Court of the District of Columbia. 

Tuesday, December 27, 1904. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

5}'- ^ ^ ;|t ^ 

Eugene E. Gaddis, etc., Prt’fF,'j 

vs. >At Law. No. 45823. 

Madison Whipple, Deft. j 

Now comes here the defendant, by his attorneys, and tenders to 
the court here his bill of exceptions taken during the trial 
6 of this cause, and prays that the same may be duh*' signed, 
sealed, and made part of the record, now for then, which is 
accordingly done. 


j* At Law. No. 45823. 
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7 Bill of Exceptions. 

Filed December 27,1904. 

In the Supreme Court of the District of Columbia. 

Eugene E. Gaddis, Plaintiff, I 

vs. > No. 45823. 

Madison Whipple, Defendant. J 

Be it remembered that at the trial of this cause, on the 24tli da}'’ 
of October, 1904, the plaintiff to maintain the issues on his part 
joined was sworn as a witness in liis own behalf, and testified that 
lie sold to the defendant Whipple five houses for tlie sum of $300. 
cash ; that there was on each house two trusts, tlie first for §2350. 
and the second for §500.; that tlie said defendant was to jiay the 
§300. cash on finding the title good; that he paid §150. on a Satur¬ 
day morning in October 1902; that he declined to pay the balance ; 
that the defendant prepared the deed ; that on calling at his house 
on a Friday night, Whipple took the deed and left. Upon cross- 
examination, the witness stated that he was home ill at the time and 
the defendant made a number of social calls on him ; that on the 
occasion of one of these calls he asked Mr. Whipple to buy the five 
houses; that he agreed to bu}'^ them and pay therefore the sum of 
§300. for his equities; that he had paid §150. and declined to pay 
the balance; that the day following the time Whipple took the 
deed, Mr. Terry, a notarv public, came to liis, plaintiff’s house and 
took the acknowledgment of himself and his wife to the deed ; that 
he was sure he executed the deed and that he was as sure 

8 about this fact as all others that he had testified to; there¬ 
upon the witness was shown the deed in question, which 

showed that it related to three houses and tliat it was not acknowl¬ 
edged by the plaintiff or his wife, but was acknowledged by William 
T. Campbell, who had title to the property; the plaintiff further 
stated that he had made a mistake with reference to his acknowl¬ 
edging the deed; that he had forgotten that there were three houses 
and that the title was not in him. 

The deed referred to, is in words and figures following: 

This deed made this 23—day of October, in tlie year one thou¬ 
sand nine hundred and two, by and between William T. Campbell, 
unmarried of the city of Washington, District of Columbia, party of 
the first part, and Madison Whipple, of the same city and District, 
party of the second part: 

AVitnesseth, that the party of the first part, for and in considera¬ 
tion of ten & 00 1 100 dollars, lawful money of the United States of 
America, to him in hand paid by the party of the second part, re¬ 
ceipt of which, before the sealing and delivery of these presents, is 
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hereby acknowledged, \mve given, granted, bargained and sold, 
aliened, enfeoffed, released, conveyed and confirmed, and do- by 
these presents, give, grant, bargain and sell, alien, enfeoff, release, 
convey and confirm unto the party of the second part, his 
heirs and assigns, forever, the following described land and 
premises, situate, lying and being in the county of Wash¬ 
ington District of Columbia and distinguished as and being 
lots numbered one hundred and sixty-six (-66), one hun¬ 
dred sixty-eight (168), and one hundred seventy (170), 
0 of block numbered four (4) in Torfd & Brown’s subdivision of 
part of the tracts of land known as “ Mount Pleasant ” and 

Pleasant Plains ” as per plat of Bugene E. Gaddis’ subdivision re¬ 
corded in County Book 13, folio 129, of the records of the office of 
tlie surveyor of the District of Columbia, subject, however, to cer¬ 
tain existing incumbrances, and being premises known as Nos. 784, 
780, and 776 Harvard street, N. W., together with all and singular 
the improvements, ways, easements, rights, privileges and appurte¬ 
nances to the same belonging, or in anywise appertaining, and all 
the estate, right, title, interest and claim, either at law or in equity, 
or otherwise however, of tlie part}’^ of the first part, of, in, to or out 
of the said land and premises. 

To have and to hold the sairl land, premises and appurtenances, 
unto and to the only use of the i>arty of the second part, his heirs 
and assigns forever. 

And the sal<l William T. Campbell for himself and for his heirs, 
executors and administrators, do-hereby covenant and agree to and 
with the party of the second [)art, his heirs and assigns, that he the 
party of the first part and his Iieirs, shall and will warrant and for¬ 
ever defend the said land and premises and appurtenances unto the 
j>arty of the second part, his heirs and assigns, from and against the 
claims of all persons claiming or to claim the same, or any part 
thereof, or interest therein, b}^ from, under or through him, the 
party of the first part. 

And further, that the party of tlie first part and his heirs shall 
and will at any and all times hereafter, upon the request and 
10 at the cost of the party of the second part, his heirs and as¬ 
signs, make and execute all such other deed or deeds, or other 
assurance in law, for the more certain and effectual conveyance of 
the said land iuid premises and appurtenances unto the party of the 
second part, his heirs or assigns, as the party of the second part, his 
heirs or assigns, or his or thoir counsel learned in the law shall ad¬ 
vise, devise or I’equire. 

In testimony whereof, said party of the first part hare hereunto 
set Iiis hand—and affixed his seal—on the day and year first here¬ 
inbefore written. 

WILLIAM T. CAMPBELL, [seal.] 

Signed, sealed and delivered in the presence of— 

S. A. TERRY. 
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United States of America, \ . 

District of Columbia^ j 

I, S. A. Terry, a notary public, in and for the said District of Co¬ 
lumbia, do hereby certify that William T. Campbell, unmarried, 
of the city of Washington, District of Columbia party to a certain 
deed bearing date on the 23- day of October A. D. 1902, and here¬ 
unto annexed, personally appeared before me, in the said District 
of Columbia the said William T. Campbell, unmarried, being per¬ 
sonally well known to me as the person who executed the said deed 
and acknowledged the same to bo Ins act and deed ; ’ 

Given under my hand and official seal, this twenty-third day of 
October, A. D. 1902. 

S. A, TERRY, 

[seal,] Notary PuhliCy D, C. 

11 Endorsed. 

Received for record on the 25 day of October, A. D. 1902, and 
11:29 o^clock, a. m., and recorded in Liber No. 2681 at folio 198 et 
seq., one of the land records for the District of Columbia, and ex¬ 
amined by 

JNO. C. DANCY, Eecorder. 

The plaintiff desiring a continuance on the ground of the ab¬ 
sence of Frank B. Garset, a witness whom he desired to call, offered 
in support thereof an affidavit sworn to by him, wliich by stipula¬ 
tion of counsel was admitted, and in words and figures following: 


Supreme Court of the District of Columbia. 

Eugene E. Gaddis, to Use of, etc., Pl’t’ffs, 1 

vs. > Law. No. 45823. 

Madison Whipple, Def^t. ) 

Eugene E. Gaddis on oath says he is plaintiff in above-entitled 
action and has within the last week, made arrangements in person 
in New York cit}'’ with one Frank B. Garset to be'present at this 
time in this court to testify as a witness in behalf of plaintiff and 
expected him to be present and knows of no reason why he is not 
present. 

12 That he was at the time of the transactions involved in this 
action an employee of affiant and was present when defend¬ 
ant called with affiant at the title company's office and paid to him 
one hundred and fifty dollars on account of purchase price of certain 
real estate which affiant sold defendant for three hundred dollars 
and heard defendant and affiant talk about said sale, which the par¬ 
ties agreed was made for that price for said price and the payment 
at that time of said one half of same and heard defendant then and 
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there agree to pay to affiant on the following Monday, the sum of 
one hundred and lift}’'dollars, the balance of said purchase price for 
which affiant recovered judgment in the court of justice of peace. 
Affiant is unable to prove the above b}^ au}’^ other witness than him¬ 
self and feels that it is not safe to go to trial without this witness, 
that his evidence is material. 

EUGENE E. GADDIS. 


Sworn to before me at Washington, D. C., tliis 24th. day of Octo¬ 
ber, 1904. 


J. R. YOUNG, Clerk, 

By ALE. G. BUHRMAN, AssH GVk 


Thereupon the defendant, to maintain the issues on his part 
joined, was sworn in his own behalf and testified that he is the de¬ 
fendant in tlie case at issue; that he had been a friend of the 
plaintiff for many years; that in the fall of the year 1902, 
the plaintiff was confined to his home b}’* reason of illness and 
that on the occasion of one of a number of friendly visits 
to him, the plaintiff stated that he was the owner of three 
liouses in Todd (& Brown’s subdivision and that each 
13 of them was subject to two trusts, the first for $2350. 

and the second for §500., making a total on each house 
of §2850.; that the plaintiff asked the witness to buy three of 
them at §2950, each, the witne.ss to agree to assume liability on 
the two triLSts on each house; tlie witness declined to buy stating 
that ho did not care for the property and upon being importuned by 
the plaintiff, who assured him that the title was good and that they 
were free of taxes, but that whatever sum was due he would pay, 
the witness continued to decline to purchase and finally the plain¬ 
tiff stated to him that the house in which he was then living was 
about to be sold under the trust and unless he could dispose of these 
houses and raise some cash, he would lose tlie home over his head ; 
that in view of these circumstances, and as an accommodation to 
the plaintiff, the witness agreed to purchase the three houses for 
§2950. each, the property to bo free of taxes, and took the deed 
therefor; this was on Thursday night and the following day the 
witness went to the Columbia Title Company and directed that the 
title be examined and on Saturday the 25th of October 1902, the 
witness and plaintiff drove to the title company and upon being 
advised that the examination had not been completed, the plaintiff’ 
again urged the defendant to give him some cash. Whereupon 
the witness, to save the house in which the plaintiff lived from being 
sold that day, as he stated it would be unless he was able to raise some 
cash, gave to the plaintiff §150. on account, and received the deed. 
The witness then had the deed placed on record, without giving it a 
careful examination, being in a hurry to get to his office; that he took 
the property upon the distinct understanding that there were no taxes 
due upon it and that he knew the houses were not worth the 
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amount of the trusts and the additional sum of $300. which 

14 l)e agreed to pa}^ and never would have bouglit the property 
had he known that the taxes were unpaid ; whereupon the 

witness was asked in what sense the words “ existing incumbrances*' 
were used by them in the deed for the houses here involved, or 
what it was understood those words meant, whereupon the court of 
its own motion refused to permit the witness to answer said question 
on the ground that the understanding of the witness was incompe¬ 
tent as the writing spoke for itself; to which ruling counsel for the 
defendant excepted, and requested the justice to note said objection 
on his minutes, which was done. The defendant further testified 
that the sole reason for purchasing the houses was out of sympathy 
for the plaintiff and to prevent his house from being sold under the 
trust existing against it which was overdue; that when he received 
the report from the title company, he found that there was a special 
assessment of $458. against the property for street improvements, 
which was due and unpaid and that there were also general and 
special improvement taxes amounting to $180.00 unpaid ; that im¬ 
mediately upon ascertaining this fact, he reported it to the plaintiff 
and declined to pay the balance of $150 ; that the witness kept the 
property, and was obliged to pay this special assessment and taxes 
to prevent the sale of the property by the District. Upon cross- 
examination, the witness stated that the plaintiff and himself had 
been friends and that he had been obliged to pay the special assess¬ 
ment and taxes that were due. 

And here the defendant rested. 

And thereupon the plaintiff was called in rebuttal, and testified 
that he had not agreed with the defendant that lie would pay 

15 the taxes and special assessment but that the defendant had 
agreed to assume the taxes and was to pa}^ him $300. irre¬ 
spective of the taxes. 

And here the plaintiff rested. 

The foregoing is the substance of all the evidence given at the 
trial. 

Thereupon, the court, holding that the defendant was bound by 
the terms of the deed to assume the encumbrances, including taxes 
and assessments, over the timely objection of the defendant by his 
counsel, directed the jury to return a verdict for plaintiff, to which 
action of the said justice, the defendant, by his counsel, duly ex¬ 
cepted, and the justice presiding noted such exception on his 
minutes before the jury retired to consider its verdict. 

That thereafter, to wit, on the 2nd day of October, 1904, a motion 
for a new trial was duly filed by the defendant, at the hearing of 
said motion and in support thereof the defendant produced an affi¬ 
davit duly acknowledged by liira wherein he deposed that on the 
day of the trial he misunderstood questions propounded to him with 
reference to having possession of the deed here involved prior to the 
time he paid the $150.; that his statement was erroneous and was 
due to the fact that he had just recovered from the grip and his 
2—1502a 
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liearing was defective; that the deed which the defendant liad and 
to which he referred at the hearin.t^ related to other propert}’’ bought 
of the plaintiff in Brooklund and not to the deed for the plaintiff’s 
houses involved in the suit, that he did not have the deed to this 
property' in his hands until the morning he paid the plaintiff the 
S150. at the office of the title company; that the motion for 
16 new trial was filed in the time allowed by the rules but the 
affidavit was not and was produced for the first time at the 
hearing of the motion for new trial because the error- in his answers 
at his examination wore not discovered by deponent until after the 
ex])iration of such time; that the court declined to consider the affi¬ 
davit upon objection thereto being made by counsel for the plain¬ 
tiff; that the motion for a new trial was overruled. 

And the defendant prays the court to sign this, his bill of excep¬ 
tions, in the premises, which is accordingly done, now for then, this 
27th. day of December, A. D. 1904. 

JOB BARNARD, Justice. 


Ch'der to Prepare Record. 

Filed December 28, 1904. 

In the Supreme Court of the District of Columbia, the 28th. Day of 

December, 1904. 

Gaddis I 

vs. vLaw. No. 45823. 

AVhipple. ) 

The clerk of said court will please prepare record on appeal 
Summons before J. P. 

Bill of particulars 

Certificate of proceedings before J. P. 

Verdict & judgment. 

17 Bill of exceptions 

Order extending time to file transcript. 

BRANDENBURG & BRANDENBURG, 

Attorney- for Plaintiff. 

18 Supreme Court of the District of Columbia. 

f 

Unitjsd States of America, 1 
District of Columbia, 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
17, inclusive, to be a true and correct transcript of the record, as per 
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directions of counsel lierein filed, copy of which is made part of 
this transcript, in cause No. 45,823, at law, wlierein Eugene E. Gaddis, 
to tlie use of William T. Campbell, is plaintiff, and Madison Whipple 
is defendant, as the same remains upon the files and of record in said 
court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, tliis 
Columbia. 30th day of December, A. D. 1904. 

JOHN R. YOUNG, Clerk 

Endorsed on cover: District of Columbia supreme court. No. 
1502. Madison Whipple, a[)pellant, vs. Eugene E. Gaddis, to the 
use of William T. Campbell. Court of Appeals, District of Columbia. 
Filed Dec. 30, 1904. Henry W. Hodges, clerk. 



















































Madison Whipple, Appellanij 

V, 

Eugene E. Gaddis, to the use 
of William T. Campbell. 


No. 1502. 


Statement of Facts. 

In October, 1902, the appellee, Eugene T. Gaddis, was 
the owner of three houses, each subject to two deeds of 
trust. Being unable to carry the property, and a sale' 
under the trusts being threatened, the appellee induced 
appellant to take them from him. Appellant was to pay 
$300, and take the property subject to “ certain incum¬ 
brances.” Appellant paid $150 and this suit was brought 
before a justice of the peace to recover the balance of the 
agreed purchase price. An appeal was prosecuted from 
the judgment of the justice of the peace, and, at the trial 
below, the appellant gave evidence tending to show that 
the appellee represented that the property was free from 
taxes, and upon that representation and in belief of the 
truth thereof, he agreed to pay $300 therefor and take 
the property subject to the several deeds of trust thereon. 
Appellant thereupon left an order with the Columbia 
Title Co. to examine the title; two days thereafter, on 
being importuned for cash by the appellee, they went to 
the Title Co. for the report on the title, but it was not 
ready, when, at the request of the appellee, appellant 
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Second: In holding, as matter of law, that the appel¬ 
lant was bound by the terms of the deed to* assume the 
incumbrances, including taxes and assessments. 

Third: In dii’ecting a verdict for the plaintiff. 

Brief. 

It is unnecessary on this hearing to consider how much 
reliance is to be placed upon the appellee^s recollection of 
the transaction between him and the appellant though he 
could not recollect how many lots and houses he had 
sold nor could he recollect in whose name the title stood. 
It is sufficient to say that he asserted the appellant was 
to take the property subject to taxes, while the appellant 
claimed the property was to be free from taxes. This 
raised an issue of fact. The question is whether this issue 
of fact should have been left to the jury. The determin¬ 
ation: of this question involves the construction of the 
clause of the deed, “ subject, however, to certain existing 
incumbrances.” The court below was of the opinion that 
the appellant was bound by the terms of the deed, and 
that this expression included the taxes, general and 
special. The appellant controverts this view and 
claims that parol testimony was admissible to explain to 
what incumbrances this expression referred. 

It is undoubtedly the law that a covenant against in¬ 
cumbrances generally, or against any ” or against all ” 
incumbrances, covers taxes, general and special, assessed 
against the property at the time of conveyance. The 
owner of property is/presumed to know what charges are 
outstanding against it, and if he wishes to protect him¬ 
self against any charge against the property, he must 
except it from his covenant. But even as against the 
grantor, the rule does not apply where his covenant is 
not against incumbrances generally, or against all ” in¬ 
cumbrances, but is restricted to “ certain incumbrances,” 










Madison Whipple, Appellmitf ^ 


V. 

Eugene E. Gaddis, to the use 
of William T. Campbell. 


V No. 1502. 


Statement of Facts. 

In October, 1902, the appellee, Eugene T. Gaddis, was 
the owner of three houses, each subject to two deeds of 
trust. Being unable to carry the property, and a sale' 
under the trusts being threatened, the appellee induced 
appellant to take them from him. Appellant was to pay 
$300, and take the property subject to “ certain incum¬ 
brances.” Appellant paid $150 and this suit was brought 
before a justice of the peace to recover the balance of the 
agreed purchase price. An appeal was prosecuted from 
the judgment of the justice of the peace, and,'at the trial 
below, the appellant gave evidence tending to show that 
the appellee represented that the property was free from 
taxes, and upon that representation and in belief of the 
truth thereof, he agreed to pay $300 therefor and take 
the property subject to the several deeds of trust thereon. 
Appellant thereupon left an order with the Columbia 
Title Co. to examine the title; two days thereafter, on 
being importuned for cash by the appellee, they went to 
the Title Co. for the report on the title, but it was not 
ready, when, at the request of the appellee, appellant 
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paid on account $160. Upon receipt of the report from 
the Title Co., a few days later, appellant found that 
there was a special improvement tax of $458 and general 
taxes amounting to $180 assessed against the property, 
and, to avoid sale therefor, he was compelled to pay the 
same; and he thereupon refused to pay the balance of 
the purchase price. 

The appellee, in his testimony, said that there were five 
houses and also that the title was in him and that he and 
his wife executed the deed. For the purpose of showing 
the unreliability of the appellee^s recollection, the deed 
was offered in evidence, and it was from one William T. 
Campbell and was for three liouses only. This deed 
(Rec. p. 6) purports to convey the property “subject, how¬ 
ever, to certain existing incumbrances.” 

The appellant was asked (Rec. p. 9) to explain to what 
incumbrances the expression in tlie deed, “ subject, how¬ 
ever, to certain existing incumbrances,” referred, but the 
court refused to permit him to answer, to which appellant 
excepted. 

Upon the conclusion of all the evidence, the court being 
of opinion that the appellant was bound by the terms of 
the deed to assume the incumbrances upon the property, 
including the taxes referred to, directed the jury to return 
a verdict for the plaintiff^ the appellee, for the amount 
claimed, to which the appellant excepted. 

From the action of the court in directing a verdict, this 
appeal has been prosecuted. 

Assignment of Errors* 

The Court below erred— 

First: In refusing to permit the appellant to explain, 
to what incumbrances the expression “ certain existing 
incumbrances ” mentioned in the deed, referred. 




Second: In holding*, as matter of law, that the appel¬ 
lant was bound by the terms of the deed tc assume the 
incumbrances, including taxes and assessments. 

Third: In directing a verdict for the plaintiff. 

Brief. 

It is unnecessary on- this hearing to consider how much 
reliance is to be placed upon the appellee’s recollection of 
the transaction between him and the appellant though he 
could not recollect how many lots and houses he had 
sold nor could he recollect in whose name the title stood. 
It is sufficient to say that he asserted the appellant was 
to take the propert}’' subject to taxes, while the appellant 
claimed the property was to be free from taxes. This 
raised an issue of fact. The question is whether this issue 
of fact should have been left to the jury. The determin¬ 
ation; of this question involves the construction of the 
clause of the deed, “ subject, however, to certain existing 
incumbrances.” The court below was of the opinion that 
the appellant was bound by the terms of the deed, and 
that this expression included the taxes, general and 
special. The appellant controverts this view and 
claims that parol testimony was admissible to explain to 
what incumbrances this expression referred. 

It is undoubtedly the law that a covenant against in¬ 
cumbrances generally, or against any ” or against “ all ” 
incumbrances, covers taxes, general and special, assessed 
against the property at the time of conveyance. The 
owner of property is/presumed to know what charges are 
outstanding against it, and if he wishes to protect him¬ 
self against any charge against the property, he must 
except it from his covenant. But even as against the 
grantor, the rule does not apply where his covenant is 
not against incumbrances generally, or against all ” in¬ 
cumbrances, but is restricted to certain incumbrances,” 
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and there appear to be several incumbrances of different 
classes; in such cases, parol evidence is admissible to 
show to what incumbrances the covenant applies. 

In considering the question of what will consti¬ 
tute a breach of a covenant against incumbrances, or 
in other words what is an incumbrance, within the 
true intent and meaning of the covenant, an apparent 
difficulty will be encountered such as not presented 
in the case of other covenants. It arises in part 
from the fact that the word ‘incumbrance’ has no 
technical meaning. It was not one of the ‘terms of 
the law ’ and no definition will be found in the older 
books.” 

Eawle on Covenants of Title, Sec. 75. 

“In determining whether a certain thing is or 
is not an incumbrance within the true meaning 
of a covenant against incumbrances, it seems evident 
that in some cases, it must be necessary not to inter¬ 
pret too strictl}^ that pax't of the doctrine of the law 
of vendor and purchaser which, after the execution of 
the conveyance, determines the rights of the pur¬ 
chaser solely by the terms of the deed itself and the 
covenants which it contains, but to consider what 
was the subject-matter of the contract^ the relation of 
the parties to it, and to each other, the notice on the 
part of the purchaser and to some extent the local 
usage and habit of the country.” 

Section 76, page 91, id. 

Proceeding, and as part of the above section, Mr. Pawle 
says: 

“Nor is this a deviation from the salutary doc¬ 
trine which prohibits the introduction of parol evi¬ 
dence to contradict instruments, since, as it is a leading 
rule that they are to be interpreted according to their 
subject-matter, it is obvious that parol testimony 
must at times be resorted to in order to ascertain the 
nature and qualities of the subject-matt&i' to which the 
instrument refei'sJ^ 
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In Alim V. LeCy 1 Ind. 58, the court said: 

“ A general covenant of warranty does not, at least 
conclusively, extend to such incumbrances as were 
known to the purchaser at the time of the contract 
and which he agreed to pay or discharge himself in 
addition to or as part of the consideration money 
from him to the vendor, and where the question is 
as in this case, what was the true consideration paid 
for the land, we think such facts may be given in 
evidence without in any manner contradicting the 
terms of the written warranty.” 

Cited with approval in Siddm v. itileyf 22 111. 
Ill, and the same doctrine applied in Land- 
man V. Ingram^ 49 Mo. 212. It was also fol¬ 
lowed steadily in Indiana. 

Justice would seem to require that the appellant be 
permitted to show to what incumbrances the deed re¬ 
ferred. And in construing the deed in question, a con¬ 
struction should be given that promotes the ends of jus¬ 
tice. 

In GoUhelf v. Stm7iahan, 138 N. Y. 345, the court held 
that a contract to convey land free from incum¬ 

brances, does not require the vendor to pay assessments 
thereafter made for local improvements in advance of the 
execution of the work as such assessments, although in¬ 
cumbrances in a strict sense, are not incumbrances con¬ 
templated by the contract. 

In 20 L. R. A. 455, the editor, in commenting upon the 
foregoing decision, says: 

^‘The construction of a contract in accordance with 
justice and the intent of the parties at the time it 
was made, is made by the court in the above case 
by refusing to give full effect to the language used 
in its literal exactness. It is another most excellent 
illustration of the prevalent tendency of the courts 
to bring broad and just principles of law to bear with 








controlling effect'in a case where injustice would 
result from technicalities ‘ or sticking in the bark/ ” 

It is a matter of common knowledge that in the District 
of Columbia, business people do not consider taxes an 
incumbrance, but regard the term ‘‘incumbrances” as 
applying to deeds of trust, mortgages and the like. Hence, 
the common expression, in daily use, “ taxes and incum¬ 
brances.” And while the courts will doubtless, as matter 
of law, construe a deed containing a warranty against, or 
an exception of, “ incumbrances” generally, or “ all in¬ 
cumbrances ” to include taxes, nevertheless, when there 
are several classes of incumbrances, and the expression 
used, as in this case, is “ cefriain incumbrances,” an ambi¬ 
guity arises when an attempt is made to apply it to the 
subject-matter, that may be explained by parol testimony. 
The use of the word “ certain ” in this case creates an 
ambiguity when applied to the subject-matter to which it 
relates. Its very use negatives the idea that the excep¬ 
tion was in favor of “ all incumbrances.” If that had been 
the agreement, it would have been so stated. As used in 
tliis case, the word is restrictive and not comprehen.sive. 
The pai;ticiilar incumbrances worrying the plaintiff were 
the deeds of trust. These were conspicuously in mind. The 
very quick action of the appellant in refusing to pay the 
balance alleged to be due wdien he discovered the exist¬ 
ence of the taxes is almost contemporaneous evidence of 
the understanding of the term. That the word “ certain,” 
used in such circumstances, creates a latent ambiguity, 
explainable by parol testimony, was expressly decided in 
Bell V. Martin, 18 N. J. L. 167, a case as nearly like the 
case at bar as can generally be found. 

In that case, there was a written agreement which stated 
that a certain person had “ Received of G. W. and C. D. 
a note (describing it) as collateral security for certain notes 
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that I hold of theirs,” etc. The question arose as to the 
admissibility of parol evidence to show to what notes the 
expression “ certain notes ” applied, and the court, in. its 
opinion, said: 

“The words of the agreement would, in sound 
legal and grammatical construction, apply to all such 
no'tes. * * * But this is unquestionably a latent 

ambiguity. It is not a question of construction. * 
* * The admissibility of parol evidence for the 

purpose of applying the general terms of a written 
agreement to the particular subject-matter or to the 
specific object to which it relates or for the 'purpose 
of proving the numhei'j nature and particular charact&i' 
of the notes refeired to; or of designating which of the 
kvo or more objects ivas intended by the parties when 
the writing describes it by a name that is common 
to several persons or things, has been so often de¬ 
cided that it is unnecessary to cite authorities. They 
will be found collected almost without number in 
3 Stark, ev. 995; and Seq. 13 Petersd. Abr. tit. parol 
ev. 76 (109 in margin); and Seq. Norris^ Peake on 
Ev. 178-186; 2 Saund. PI. and Ev. 244 (698 in mar¬ 
gin) Phil. Ev. 443, 444. 

“It is sometimes difficult to say when an ambiguity 
is apparent on the face of the instrument and when 
it results from extraneous matters to which the in¬ 
strument relates, but which are not defined or spec¬ 
ified in it. The many cases on the subject can not 
be reconciled. In Piesh v. Dickson, 1 Mas. 0. 0. R. 
11, Justice Story says, * There seems to be an inter¬ 
mediate class of cases, partaking of the nature both 
of patent and latent ambiguities, as where the words 
are all sensible and have a settled meaning but at 
the same time consistently admit of two interpreta¬ 
tions according to the subject-matter in the contem¬ 
plation of the parties.' And in such cases, the 
Judge says, he should think parol evidence admissi¬ 
ble to show the circumstances under which the con¬ 
tract was made and the subject-matter to which the 
parties refer. * * * All of which show that'the 
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admissibility of parol evidence is not restricted to 
cases in which the uncertainty is strictly and exclu¬ 
sively such as is properly termed ambigv/itas latms. ” 

While dealing with the particular word “certain,” 
which is the same word used in the deed in this case, 
that case also refers to the undoubted rule of law that 
parol evidence is always admissible to show the subject- 
matter to which a contract or deed refers. The subject- 
matter in this particular case was “ incumbrances.” The 
incumbrances were of two classes, taxes and deeds of 
trust. It was competent therefore for the appellant to 
show, as he undertook to do, to which of these two classes 
of incumbrances the expression “ certain incumbrances,” 
used in the deed, referred, and the refusal of the court to 
permit him to do so was error. 

An agreement to take laud subject to a specified incum¬ 
brance is not an agreement to assume and pay ofi* such 
incumbrance. The grantee, without words in the grant 
importing in some form that he assumes the payment of 
the mortgage, does not bind himself personally. 

Elliott V. Sachett, 108 U. S. 132. 

She/plieft'd v. May, 115 U. S. 505. 

We wish to emphasize the fact that in this case the 
grantee did not assume the payment of the “ certain in¬ 
cumbrances” upon the property; and the further fact, that 
the appellee, the plaintiff below, was not a party to the 
deed. Even had there been such assumption, it was a 
contract between the grantor in the deed and the appel¬ 
lant, and no remedy would lie in favor of the appellee as 
against the appellant on the covenant in the deed until 
after he had been required to pay the incumbrances 
assumed. Even then we are disposed to believe his 
remedy would be in equity. 

There is no substantial difference in law, in effect, be- 
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tween the deed under consideration and the same deed 
without mention of the incumbrances. A deed with the 
incumbrances outstanding, and without mentioning them, 
would pass the property subject to the incumbrances 
thereon, leaving, as we claim in this case, for adjustment 
as between the parties, the question as to who should 
pay the same. In this case, there is an action, by a 
stranger to the deed, for part of the purchase money. It 
is not based upon the deed, and could not be, because 
the recited consideration is §10, and the deed recites that 
that has been paid. Even assuming therefore, which we 
deny, that the expression used in this case, covered both 
the taxes as well as trusts, still the question is open as 
to what the real consideration was, and if the appellee 
had the right to claim a larger consideration than that 
recited in the deed, in the face of its recited payment, it 
was open to the appellant to show the agreement between 
the parties and the actual consideration. The fact that 
the taxes are included in the term “ incumbrances ” is in 
no sense inconsistent with the claim that the appellee 
had paid them or should have paid them. On the one 
hand, if paid by the appellee, he became entitled to the 
cash consideration agreed to be paid; on the other hand, 
if he wished, he could convey the property subject to the 
taxes, and the appellant would then be entitled to reduce 
the cash payment by the amount of taxes on the prop¬ 
erty. It is not an unusal thing in the District, in fact it 
is a daily occurrence, for a purchaser to contract to pay 
a specified sum for a piece of property, and when the 
property is conveyed, it is conveyed subject to the taxes, 
and in that event, the purchaser merely deducts from the 
purchase price an amount equal to the amount of taxes 
on the property. The question in this case, is not whether 
the property was in fact conveyed subject to the taxes, 
but in an action for the purchase price, a question which 
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of the fmties agreed to pay tkem^ in view of the fact that the 
incumbrances were not assumed by the appellant. And 
this is certainly a question of fact for the jury and not a 
question of law to be controlled by the deed from a third 
j)erson to the appellant. The grantor had no interest in 
the property, and his conveyance naturally would be sub¬ 
ject to incumbrances, but as between the beneficial owner 
who directed the conversance, and the grantee, the ques¬ 
tion is open as to the consideration. We again emphasize 
the fact that the agreement as to the consideration, its 
nature and amount, was wholly independent of the deed 
itself. 

“ The rule of law is that all taxes or assessments 
imposed before the making of the contract must of 
course be discharged by the vendor, and if the pur¬ 
chaser is obliged to pay them he can deduct the 
amount thereof from the purchase price.” 

Am. & Eng, Enc., Vol. 29, page 715 and cases 
there cited. 

The case of Swindell v. Richey^ 41 Ind. 281, seems to 
be on all fours with this case. That case was a suit to 
recover the purchase price of land. The land was sold 
at public auction by a court commissioner. The equit¬ 
able or beneficial owner, present at the sale, agreed with 
the purchaser, that he would pay all taxes against the 
property. Nothing was said upon the subject between 
the purchaser and the Commissioner. The purchaser 
was compelled to pay certain taxes, and undertook to set 
off the amount thus paid against a claim for the purchase 
price. The Court said : 

“ It is insisted that whatever agreement was made 
with Swindell (the purchaser) for the payment of the 
assessment, was merged in the final contract and 
certificate of purchase. It was made with the owners 
of the land. They were interested in the sale and 
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for the purpose of causing the land to sell for an 
increased price, made the agreement. We flnnk 
they are bound by it and that they are liable to the 
purchaser for whatever sum he has paid or may be 
compelled to pay to relieve the land from the assess¬ 
ment made upon it for the ditch.” 

If we substitute Campbell, the grantor in the deed in 
this case, for the Commissioner, and the appellee for the 
.equitable owner of the property in the above case, we 
have the case at bar identically. 

Eveiii V. Billey, 39 Kan. 73, holds that in the absence 
of an agreement, when land is sold subject to taxes, the 
law determines who shall pay them; and, vice versa, 
where there is an agreement, it controls, and in order to 
control it may be shown. This right was denied in this 
case. 

Taylor v. FUzsimmonSy Ky. Ct. App., 41 S. W. 263, holds 
lhat the purchaser of land is entitled to a credit on the 
purchase price for the amount of taxes paid by him 
which were a lien on the land at the time of purchase. 

In Owens v. Saltery 38 Pa. Sfc. 211, a tract of land was 
sold subject to a mortgage. There were taxes due at the 
time but the purchaser “ had no notice of the assessment 
of this tax until after the sale other than the unexamined 
entries in the treasui'er’s books.” Taxes were discovered 
after sale, the lots were sold for taxes, and on suit for 
unpaid purchase price, the purchaser undertook to setoflf 
amount paid to redeem. The court said: 

“When land, subject to a tax which has been 
assessed but not paid, is sold and conveyed to a pur¬ 
chaser, and his bond and mortgage is taken for the 
whole or part of the purchase money it is his duty, 
if any of the purchase money fail due before a tax 
sale of the land takes place, to pay the taxes and pre¬ 
vent a sale, and if he does not, but other purchase 
money fall due before time of redemption expires, it 
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is his duty to redeem the land from the tax sale by 
paying wliatever is necessary for the purpose. And 
in either event, he will be entitled to defalk (offset) 
against his bond and mortgage the taxes and costs 
or the redemption money actually paid.” 

Rawle, Covenants of Title, Section 174, says: 

“ It is held in an action on a covenant for seizin 
parol evidence is admissible onthepart of the plaint¬ 
iff to show the actual consideration to have been 
greater than that expressed in the deed for the pur¬ 
pose of increasing the damages, and on the other 
hand, equally admissible on the part of the defend¬ 
ant to show the considei^ation less for the purpose of di¬ 
minishing them.” 

In Moran v. Prath&i^ 90 U. S. 492, the plaintiff below 
sold an interest in a steamboat, giving a bill of sale, and 
the defendant, as guarantor of the purchaser, “ in writing 
bound himself to save the plaintiff free and harmless of 
any and all claims and demands that may arise or be 
brought against said steamboat. Being compelled to pay 
the amounts of several claims existing at the time of sale, 
the plaintiff sued the defendant on the agreement stated. 
At the trial he gave evidence that his interest in the 
steamboat was worth much more than the amount for which 
the same was soldj and that it was understood at the time 
of the sale that the purchaser should assume and protect 
the plaintiff from all existing debts of the vessel and give 
a bond to that effect.” Exception was taken by the de¬ 
fendant to the admission of this testimony; The Supreme 
Court, in passing upon this question said ; 

“ Parol evidence is certainly not admissible to con¬ 
tradict, vary or control a written contract, but the 
evidence in this case is not subject to any such ob¬ 
jection, whether applied to the guaranty given to the 
plaintiff, or to the bill of sale given to the plaintiff 
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by the purchaser of his interest in the steanaboat. 
Much less was paid for that interest than its market 
value, the evidence of which was properly admissi¬ 
ble as showing the surrounding circumstances at the 
time the bill of sale was executed, and also to show 
the circumstances which induced the purchaser to 
give the guaranty executed by the defendants. ” 

It seems to us that this case applies perfectly to the case 
at bar. The amount of the purchase price was controlled 
by the amount of incumbrances against the property. 
The amount agreed to be paid was reasonable if the taxes 
were paid; but it was unreasonable, if the appellant was 
to take the property subject to such taxes. As decided 
in Moran v. referred to, evidence was competent 

that tended to show the surrounding circumstances which 
induced the appellant, the purchaser, to agree to pay the 
sum of $300 for the property, an amount in excess of the 
value of the property, if subject to taxes. 

Appellee not the Grantor in Deed. 

.But all that has been said has been as if the deed under 
consideration was from Gaddis, the appellee, to the appel¬ 
lant. But it was not. And we submit, therefore, that 
this requires the application of a different rule of law. 
We respectfully contend that the rule whereby a grantee 
is concluded and bound by the terms of a deed, applies 
only as between such grantee and his grantor, and has no 
application to a stranger to a deed, as in this case. The 
appellee was not a party to the deed. The grantor was 
William T. Campbell. We contend therefore that in an 
action by Gaddis, a stranger to the deed, wholly independ¬ 
ent of the question of ambiguity, the appellant was not 
“ bound ” by the terms of the deed offered in evidence, as 
held by the court below. The appellee sued to recover 
an alleged debt, and it was open to the appellant to show 




anytliing that tended to reduce the- claim ; and even if 
the deed itself was admissible in evidence as tending to 
show the agreement of the appellant with reference to the 
incumbrances against the property, he was not bound 
thereby in the sense that he was absolutely concluded by 
its terms. , 

For both reasons, therefore, we submit the court below 
e’rred in refusing to permit the appellant to explain, by 
parol, the latent ambiguity arising from the application 
of the expression ^‘certain incumbrances” as used in the 
deed, and in holding, as matter of law, upon the whole 
evidence, that the appellant was bound, by the terms of’ 
the deed, wliich required him to pay the taxes as well as 
the trusts against the property. 

Clarence A. Brandenburg^, 
Edwin C. Brandenburg, 

F. Walter Brandenburg. 










